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U.S. Customs Service 


Treasury Decision 


19 CFR Part 101 
(T.D. 93-59) 


CUSTOMS FIELD ORGANIZATION: 
PORTLAND, MAINE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by up- 
dating the list of Customs stations under the jurisdiction of the district 
director, Portland, Maine. Customs has removed from the list the sta- 
tion at Knoxford Line (Mars Hill), no longer in operation, and added the 
stations at Daaquam, Estcourt, Ste. Aurelie and St. Pamphile, which are 
operational but unlisted. 


EFFECTIVE DATE: August 27, 1993. 


FOR FURTHER INFORMATION CONTACT: Bob Jones, Office of 
Workforce Effectiveness and Development, Office of Inspection and 
Control, (202-927-0540). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

As part of Customs continuing program to obtain more efficient use 
of its personnel, facilities, and resources, and to provide better service 
to carriers, importers, and the public, Customs published a document 
in the Federal Register on July 29, 1992 (57 FR 33461), which proposed 
to amend the list of Customs stations contained in § 101.4(c), Customs 
Regulations (19 CFR 101.4(c)). The list shows a station located at 
Knoxford Line (Mars Hill), under the jurisdiction of the district direc- 
tor, Portland, Maine. The building at this location was demolished 
many years ago, and the road that the station was located on now serves 
no useful purpose. Inasmuch as the station at Knoxford Line (Mars 
Hill) is no longer operational, Customs proposed to remove this station 
from its list of Customs stations. By contrast, four locations which 
primarily service woodcutting operations in the area are operational 
and manned. Customs proposed that these four locations be added to 
the list of Customs stations under the supervision of the district 
director, Portland. The stations are located at Ste. Aurelie, Daaquam, 
St. Pamphile and Estcourt, Maine. 
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No comments from the public were received in response to this 
proposal, the comment period for which expired on September 28, 
1992, and Customs has determined to adopt the amendments without 
modification. 


EXECUTIVE ORDER 12291 AND REGULATORY FLEXIBILITY ACT 


In that this rule relates to agency organization and management, it is 
not subject to E.O. 12291. Likewise, although Customs solicited public 
comment, no notice of proposed rulemaking was required pursuant to 
5 U.S.C. 553(a)(2). Accordingly, the rule is not subject to the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.). Nevertheless, it is asserted that it 
will not have a significant economic impact on a substantial number of 
small entities as contemplated by that Act. 


DRAFTING INFORMATION 


The principal author of this document was Russell Berger, Regula- 
tions and Disclosure Law Branch, U.S. Customs Service. However, per- 
sonnel from other offices participated in its development. 


List OF SUBJECTS IN 19 CFR Part 101 


Customs duties and inspection, Exports, Imports, Organizations and 
functions (Government agencies). 


AMENDMENT 


Part 101, Customs Regulations (19 CFR Part 101), is amended as set 
forth below. 


PART 101—GENERAL PROVISIONS 
1. The authority citation for Part 101 continues to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 2, 66, 1202 (General Note 8, Harmo- 
nized Tariff Schedule of the United States), 1623, 1624, unless other- 
wise noted. 

2. Section 101.4(c), Customs Regulations (19 CFR 101.4(c)), is 
amended by removing “Knoxford Line (Mars Hill) * * * Bridgewater” 
from the columns headed, respectively, “Customs stations” and “Port 
of entry having supervision” for the Portland, Maine District, and 
inserting in appropriate alphabetical order under these column head- 
ings the following four Customs stations and corresponding ports of en- 
try having supervision: “Daaquam, Maine * * * Jackman”; “Estcourt, 
Maine * ** Fort Kent”; “Ste. Aurelie, Maine * * * Jackman”; and 
“St. Pamphile, Maine * * * Jackman”. 

GrEorGE J. WEISE, 
Commissioner of Customs. 


Approved: July 12, 1993. 
RONALD K. NoBLe, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, July 28, 1993 (58 FR 40352)] 





U.S. Customs Service 
General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 8-1993) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of June 1993 follow. 
The last notice was published in the Customs BULLETIN on July 14, 1993. 

Corrections or information to update files may be sent to U.S. 
Customs Service, IPR Branch, 1301 Constitution Avenue, N.W., 
(Franklin Court), Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 482-6960. 


Dated: July 26, 1993. 
JOHN F. ATwoon, 


Chief, 
Intellectual Property Rights Branch. 


The lists of recordations follow: 
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REVISED PROCEDURE RELATING TO EXPIRATION OF 
GENERALIZED SYSTEM OF PREFERENCES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: The Generalized System of Preferences (GSP), a preferen- 
tial trade program that allowed the products of many developing coun- 
tries to enter the U.S. duty-free, expired on July 4, 1993. On July 1, 1993, 
Customs published a document in the Federal Register that both noti- 
fied importers that claims for duty-free treatment under the GSP could 
not be made for merchandise entered or withdrawn from a warehouse 
on or after July 5, 1993, and set forth Customs mechanism to facilitate 
refunds if the GSP is renewed retroactively. This document notifies the 
public of a change in the procedures set forth in the July 1 document per- 
taining to persons filing paperless entry summaries. 


DATES: The change in procedure is effective as of July 13, 1993. 


FOR FURTHER INFORMATION CONTACT: Lisa Crosby, Office of 
Trade Operations, 202-927-0163. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On July 1, 1993, Customs published a document in the Federal Regis- 
ter (568 FR 35506) notifying importers that the Generalized System of 
Preferences (GSP), the preferential trade program allowing the prod- 
ucts of many developing countries to enter the U.S. duty-free, was expir- 
ing on July 4, 1993 unless extended by law. The document informed the 
importing public that claims for duty-free treatment under the GSP 
could not be made for merchandise entered or withdrawn from a ware- 
house on or after July 5, 1993, if the program was not extended before 
that date. The document also set forth Customs mechanism to facilitate 
refunds, if the GSP is renewed retroactively. 

As of today, the GSP program has neither been extended nor renewed 
retroactively. 

The purpose of this document is to inform the importing public of a 
modification to the procedures set forth in the July 1 document relating 
to filers of paperless entry summaries. 


MODIFICATION TO PROCEDURES 

In the July 1 notice, Customs stated that all filers, other than those 
using the Automated Broker Interface (ABI) who file paperless entry 
summaries, may continue to file using the Special Program Indicator 
(SPI) for the GSP (the letter “A”) as a prefix to the tariff number for all 
entries that would have qualified for the GSP if the GSP were still in 
effect. 

Based on input from filers and field locations, Customs has deter- 
mined that persons using ABI who file paperless entry summaries, in- 
cluding electronic invoice summaries, also may use the SPI “A”. 
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Use of the SPI “A” will permit Customs Automated Commercial 
System (ACS) to perform its usual edits on the information transmitted 
by the filer, thereby ensuring that GSP claims are for acceptable coun- 
try/tariff combinations. Further, the need for numerous statistical cor- 
rections will be eliminated. 


REFUNDS AND PAPERLESS ENTRY SUMMARY F'ILERS 

While Customs will now permit paperless entry filers to use the SPI 
“A”, Customs reiterates that even though the SPI “A” is used, a refund 
will not be processed automatically for these filers by Customs if the 
GSP is eventually renewed retroactively. Paperless entry filers who use 
the SPI “A” still will be required to file a refund request if and when the 
GSP is renewed retroactively. 

As stated in the July 1 notice, ifa filer submits an entry summary with 
both the SPI “A” and the blue cover sheet explained in the July 1 notice, 
no further action need be taken by the filer to request a refund; filing 
with the SPI “A” and the blue cover sheet constitutes a valid claim for a 
refund. Because paperless entry summaries will not be filed with the 
blue cover sheet and will not be in the special GSP batches, a refund will 
not be issued unless the importer requests a refund in writing. 

Instructions on how to request a refund in writing will be issued if and 
when the GSP is renewed retroactively. 

Customs cannot overemphasize that any refunds for duty-free claims 
under the GSP for merchandise entered or withdrawn from a ware- 
house on or after July 5, 1993 will only be issued provided that the GSP 
is renewed retroactively by Congress in the same manner that tariff 
preference programs have been renewed in the past. 


Dated: July 21, 1993. 
SAMUEL H. Banks, 
Assistant Commissioner, 
Commercial Operations. 


[Published in the Federal Register, July 28, 1993 (58 FR 40464)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 93-134) 
MarceEL WATCH Co., PLAINTIFF Uv. UNITED STATES, DEFENDANT 
Court No. 84-10-01406 etc. 
[Defendant’s motion for removal of actions from suspension calendar denied.] 
(Dated July 20, 1993) 


Freeman, Wasserman & Schneider (Patrick C. Reed) for the plaintiff. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, U.S. Department of 
Justice, Civil Division (James A. Curley) for the defendant. 


MEMORANDUM AND ORDER 


AquiLino, Judge: In the aftermath of vacation by the Court of Appeals 
for the Federal Circuit of an injunction sub nom. Eastalco Aluminum 
Co. v. United States, 14 CIT 724, 750 F. Supp. 1135 (1990)!1, the defen- 
dant has interposed a motion (1) to remove the above-encaptioned ac- 
tion and those docketed under CIT Nos. 85—03—00353, 85-09-01162, 
85-09-01285, 86-02-00164, 86-04—00452-S, 86-11-01428-S and 
86-12-01582-S from a suspension calendar established pursuant to 
CIT Rule 84(a); and (2) for an order “directing the plaintiffs either to file 
complaints or notices of abandonment in these actions within twenty 
(20) days of the date of entry of the order, or allow the cases to be dis- 
missed for lack of prosecution.” 


I 


The injunction in Eastalco issued after the court had decided the mer- 
its of that consolidated test case by grant of judgment for the govern- 
ment on an alternative classification asserted via a counterclaim. See 
Eastalco Aluminum Co. v. United States, 13 CIT 864, 726 F.Supp. 1342 
(1989). The plaintiff importer appealed. The government filed mo- 
tion(s) in the actions suspended under the test case for an order (a) re- 
moving them from the suspension calendar, (b) granting the defendant 
leave to plead a counterclaim in each and (c) enjoining the plaintiffs 


1 See Eastalco Aluminum Co. v. United States, F.2d , No. 91-1234 (Fed. Cir. June 3, 1993). 
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from dismissing the actions unilaterally before assertion of the counter- 
claims. The Federal Circuit affirmed the judgment on the merits?2, 
whereupon the government was granted the requested equitable relief. 
See 14 CIT at 735, 750 F.Supp. at 1144. 

The affected importers appealed, and, as indicated above, the court of 
appeals has now vacated that injunction, stating: 


The trial court * * * delayed ruling on the government’s motion 
until after this court affirmed the trial court’s judgment for the gov- 
ernment in the test case. Since the government had won, it appears 
that the trial court felt compelled to fashior. 1° 2medy to prevent 
Eastalco from voluntarily dismissing the suspended cases and 
thereby denying the government the full fruits of its counterclaim 
victory. Because Rule 41(a)(1) draws a bright line and is unambigu- 
ous and because the problem of applying the test case/suspension 
procedure in a manner compatible with Rule 41(a)(1) arose because 
of the government’s own delay, we are convinced that the trial 
court’s attempt to alter Eastalco’s right to voluntary dismissal was 
error.3 


In addition to this ruling, defendant’s motion herein has been pre- 
ceded by this court’s decision sub nom. Marcel Watch Co. v. United 
States, 16CIT___, 795 F.Supp. 1199 (1992), and stipulated final judg- 
ment entered pursuant thereto, appeal docketed, No. 93-1194 (Fed.Cir. 
Feb. 4, 1993). That was also designated a test case pursuant to CIT Rule 


84(b), familiarity with which is presumed, in which part of the judgment 
requires reliquidation of duties under a TSUS item other than the one 
relied upon by Customs, thereby, at least arguably, increasing the 
amount(s) owed by the plaintiff importer(s), not only in the test case but 
potentially in the above-referenced actions which have been suspended 
thereunder. 


II 


In any event, the only difference between the situation in Eastalco 
and the actions at bar is that the court of appeals has not yet decided the 
appeal on the merits herein. The defendant states in its motion [page 3, 
n. 2): 


In Eastalco this Court saw no particular benefit to removing the 
cases from suspension during the pendency of the appeal. Here, the 
Government intends to proceed with these cases in order to perfect 
its counterclaim and, as appropriate, obtain final judgments. We 
will be material prejudiced if we cannot proceed at this time. Plain- 
tiffs will not be materially prejudiced since they can either proceed 
to litigate these cases or choose to voluntarily abandon them or al- 
low them to be dismissed for lack of prosecution. Both this Court 
and its appellate court recognize that the existing suspension of ac- 
tion does not constitute a waiver of defendant’s right to assert a 
counterclaim and the pendency of an appeal does not preclude this 


2 See Eastalco Aluminum Co. v. United States, 916 F.2d 1568 (Fed.Cir. 1990). 
3 See supra note 1, slip op. at 8. 
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Court from determining that it is in the interest of justice to remove 
a case from suspension even if the test case is not final. 


However, the teaching of the court of appeals, as quoted above, is that 
the timing of an attempt to remove from the suspension calendar is cru- 
cial. To quote further: 


* * * [T]he government tried to remove the suspended cases from 
the Suspension Calendar by filing a motion under Rule 84(g). It de- 
layed in making this motion until after the trial court issued its de- 
cision on the counterclaim issue in the test case, although it could 
have been made at the time the counterclaims were first asserted. 
Had the government followed the latter course, the provisions of 
Rule 84(g) could have been met, i.e., “for the purpose of moving the 
action toward final disposition.” At that time, the trial court in 
granting the motion could have ordered that pleadings be filed and 
that the cases either be resuspended or consolidated with the test 
case for trial. * * * Such an order would have put Eastalco to an im- 
mediate election — (1) either dismiss the cases under Rule 41(a)(1) 
or (2) proceed with the filing of complaints, after which the govern- 
ment’s counterclaim would be asserted, and run the risk of an ad- 
verse decision on the counterclaim issue.4 


In its instant motion, the defendant has produced, and relies upon, a 
copy of a written notice to plaintiffs’ counsel on December 21, 1990 of its 
intent to assert specified alternative classifications as counterclaims in 
the suspended actions. While there thus may have been timely notice, it 
did not result in timely steps in the direction indicated by the defendant, 
which is now confronted with the reasoning of the court of appeals that 
Rule 41(a)(1) “unambiguously gives a plaintiff the right to dismiss an 
action before the defendant serves an answer or motion for summary 
judgment”5 and that that right “may not be extinguished or circum- 
scribed by adversary or court.”6 Hence, this court is constrained to con- 
clude that the defendant is bound herein by the decision in Eastalco. 

Moreover, whatever the respective equities, this court is unable to 
conclude that grant of defendant’s motion now would further the goals 
set forth in CIT Rule 1 of securing just, speedy and inexpensive determi- 
nation of the actions covered by it. As the court pointed out in Generra 
Sportswear, Inc. v. United States, 16 CIT , , slip op. 92-62 at 5 
(April 28, 1992), quoting H.H. Elder & Co. v. United States, 69 Cust.Ct. 
344, 345, C.R.D. 72-28 (1972): 


The purpose of the test case/suspension procedure is to “facilitate 
the disposition of actions, eliminating the necessity of trying the 
same issue over and over again, and dispensing with the filing of 


4 Id. at 7-8 (citation omitted). This court notes in passing that, effective January 1, 1993, the paragraph of Rule 84 
governing removal from suspension has been relettered from “g” to “h”. 

5 Supra note 1, slip op. at 5 (emphasis in original), citing Hamilton v. Shearson-Lehman American Express, Inc., 813 
F.2d 1532, 1535 (9th Cir. 1987); Winterland Concessions Co. v. Smith, 706 F.2d 793, 795 (7th Cir. 1983); Thorp v. 
Scarne, 599 F.2d 1169, 1175-76 (2d Cir. 1979); D.C. Elecs., Inc. v. Nartron Corp., 511 F.2d 294, 298 (6th Cir. 1975); Pilot 
Freight Carriers, Inc. v. International Bhd. of Teamsters, 506 F.2d 914, 915 (5th Cir.), cert. denied, 422 U.S. 1048 
(1975); American Cyanamid Co. v. McGhee, 317 F.2d 295, 297 (5th Cir. 1963). 


6 Supra note 1, slip op. at 6, quoting American Cyanamid Co. v. McGhee, 317 F.2d 295, 297 (5th Cir. 1963). 
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complaints and answers in actions which in all likelihood will never 
be tried.” 


Ergo, defendant’s motion (1) to remove the above-encaptioned action 
and those docketed under CIT Nos. 85-03-00353, 85-09-01162, 
85-09-01285, 86-02-00164, 86-04-00452-S, 86-11-01428-S and 
86-12-01582-S from a suspension calendar established pursuant to 
CIT Rule 84(a); and (2) for an order “directing the plaintiffs either to file 
complaints or notices of abandonment in these actions within twenty 
(20) days of the date of entry of the order, or allow the cases to be dis- 
missed for lack of prosecution” must be, and it hereby is, denied. 


(Slip Op. 93-135) 


FLORAL TRADE CoUNCIL OF Davis, CALIFORNIA, PLAINTIFF Uv. UNITED STATES, 
DEFENDANT, AND ASOCIACION COLOMBIANA DE EXPORTADORES DE FLORES, 
ET AL., DEFENDANT-INTERVENORS 


Consolidated Court No. 90-06-00290 
(Dated July 22, 1993) 


JUDGMENT 


RestAnl, Judge: This case having been submitted for decision and the 
Court, after deliberation, having rendered a decision therein; now, in 
conformity with that decision, 

IT IS HEREBY ORDERED: As no comments have been received on the ITA 
remand results issued as directed in Slip Op. 93-57, those results are 
hereby sustained. 
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